
CONTRACT FOR MANAGEMENT OF A DOWNTOWN PUBLIC ART AND 
LIGHTING PROJECT ON MAIN STREET

This contract is made and entered into as of the _____ day of ___________________, 
20_____, by the City of Durham (“City”) and Downtown Durham, Inc. (“Contractor”), a 
501(c)6 nonprofit corporation organized and existing under the laws of the State of North 
Carolina.

Sec. 1. Background and Purpose. This Contract is intended to allow Downtown Durham, 
Inc. to administer a program to provide lighted sculptural elements and other lighted 
elements along Main Street, in the City Center District. 

Sec. 2. Services and Scope to be Performed. The Contractor shall provide all 
management, planning, marketing, administrative, monitoring and supportive services 
required to effectively provide artist-designed sculptures and lighting elements along 
Main Street, in the City Center District in the Downtown Development Tier.. The 
Downtown Development Tier is defined in the City of Durham’s “Resolution 
Establishing a Job Creation and Retention and Investment Incentive Policy” Said services 
are detailed more fully in Attachment A “Scope of Services” to this Contract and shall be 
considered a part of this contract.  In this contract, “Work” means the services that the Contractor 
is required to perform pursuant to this Contract and all of the Contractor’s duties to the City that 
arise out of this contract.

Administration of the services to be provided shall require the City to reimburse the 
Contractor a maximum of $88,000.00 (hereinafter, “New City Funds”) for recruitment and 
contracting of artists and other service providers, and for administrative costs necessary for the 
administration of a public art and lighting process under the City of Durham Public Art Policy, as 
passed by the City Council on November 21, 2011. Up to ten percent of the City contribution to 
the project, not to exceed $8,800.00, may be used for an administrative fee to the Contractor. The 
Contractor may set aside not more than $10,000.00 for future maintenance as outlined in the 
Scope of Services, and shall be responsible for future maintenance and repairs. It addition to New 
City Funds provided, the Contractor shall commit $12,588.00 of city funds (hereinafter, “Sign & 
Façade Funds”) remaining in the Contractor’s Downtown Sign and Façade Grant Program Fund, 
administered by the Contractor using City funds provided for that purpose.  The total project 
budget shall be $100,588.00, which includes both New City Funds and Sign & Façade Funds, 
with project completion within eighteen months of Contract execution..  The City shall not be 
obligated to pay the Contractor any payments, fees, expenses, or compensation other than those 
authorized by this section.

Sec. 3. Complete Work without Extra Cost. Except to the extent otherwise specifically 
stated in this contract, the Contractor shall obtain and provide, without additional cost to 
the City, all labor, materials, equipment, transportation, facilities, services, permits, and 
licenses necessary to perform the Work. 

Sec. 4.  Contractor’s Billings to City.  Upon execution of this Contract, the Contractor shall 
submit invoices to the City for payment in amounts and at times outlined in Attachment 
A. Within twenty days after the City receives an invoice, the City shall send the 
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Contractor a check in payment for all undisputed amounts contained in the invoice. 
Following payment, the City in its sole discretion, and without affecting its other rights and 
remedies may recapture all or a part of its payment for failure by the Contractor to comply with 
any of the provisions of this Contract, including but not limited to failure to provide in a 
reasonable time any reasonable requests by the City for any accounting, audit, statement, 
information, record, documentation, or report, to the satisfaction of the City.

Sec. 5.  Reporting.  (a)  Upon completion of the Work, but no later than eighteen months 
following the execution of this Contract, the Contractor shall provide a full accounting and 
documentation of both New City Funds and Sign and Façade Funds expended and shall return to 
the City any unused portion of the funds, not used for the Work as outlined in Section 2. In 
addition, the Contractor, for each future fiscal year ending June 30, shall provide an accounting 
and documentation of the use of the maintenance funds referenced in Section 2, until such time as 
all funds set aside for that purpose have been expended.

(b)  If not already provided under other contracts the Contractor has with the City, the 
Contractor, at the Contractor’s sole expense, shall obtain an audit of its financial statements.  The 
audit shall be performed by a Certified Public Accountant or a Certified Public Accounting firm.  
This audit shall be conducted in accordance with generally accepted auditing standards, and the 
financial statements shall be prepared in conformity with generally accepted accounting 
principles.  The Contractor shall assure that the City’s Director of Audit Services receives the 
audit report within six months after the close of the Contractor’s fiscal year.

Sec. 6.  Insurance.  Insurance shall be provided by the Contractor throughout the term of this 
agreement according to the items outlined in Attachment C to this document, “Insurance
Requirement ” and proof thereof shall be submitted to the Office of Economic and Workforce 
Development.

Sec. 7.  Performance of Work by City.  If the Contractor fails to perform the Work in accordance 
with the schedule referred to in Section 2 above, the City may, in its discretion, in order to bring 
the project closer to the schedule, perform or cause to be performed some or all of the Work, and 
doing so shall not waive any of the City’s rights and remedies.  Before doing so, the City shall 
give the Contractor notice of its intention.  The Contractor shall reimburse the City for additional 
costs incurred by the City in exercising its right to perform or cause to be performed some or all 
of the Work pursuant to this section. 

Sec 8.  Attachments.  The following attachments are made a part of this contract:  
Attachment A:  Scope of Services
Attachment B:  Resolution Establishing a Public Art Policy
Attachment C: Insurance Requirement 

In case of conflict between an attachment and the text of this Contract excluding the 
attachment, the text of this Contract shall control.

Sec. 9.  Notice.  (a) All notices and other communications required or permitted by this Contract 
shall be in writing and shall be given either by personal delivery, fax, or certified United States 
mail, return receipt requested, addressed as follows:
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To the City: 
Director
Office of Economic and Workforce Development
City of Durham
101 City Hall Plaza
Durham, NC 27701
The fax number is (919) 560-4986. 

To the Contractor:
President
Downtown Durham, Inc.
115 Market Street, Suite 213
Durham, NC  27701
The fax number is (919) 682-1980

(b) Change of Address.  Date Notice Deemed Given.  A change of address, fax number, 
or person to receive notice may be made by either party by notice given to the other party.  Any 
notice or other communication under this Contract shall be deemed given at the time of actual 
delivery, if it is personally delivered or sent by fax.  If the notice or other communication is sent 
by United States mail, it shall be deemed given upon the third calendar day following the day on 
which such notice or other communication is deposited with the United States Postal Service or 
upon actual delivery, whichever first occurs. 

Sec. 10.  Indemnification. (a)  To the maximum extent allowed by law, the Contractor shall 
defend, indemnify, and save harmless Indemnitees from and against all Charges that arise in any 
manner from, in connection with, or out of this Contract as a result of acts or omissions of the 
Contractor or subcontractors or anyone directly or indirectly employed by any of them or anyone 
for whose acts any of them may be liable.  In performing its duties under this subsection “a,” the 
Contractor shall at its sole expense defend Indemnitees with legal counsel reasonably acceptable 
to City.  (b)  Definitions.  As used in subsections “a” above and “c” below -- “Charges” means 
claims, judgments, costs, damages, losses, demands, liabilities, duties, obligations, fines, 
penalties, royalties, settlements, and expenses (included without limitation within “Charges” are  
(1) interest and reasonable attorneys' fees assessed as part of any such item, and (2) amounts for 
alleged violations of sedimentation pollution, erosion control, pollution, or other environmental 
laws, regulations, ordinances, rules, or orders -- including but not limited to any such alleged 
violation that arises out of the handling, transportation, deposit, or delivery of the items that are 
the subject of this contract). “Indemnitees” means City and its officers, officials, independent 
contractors, agents, and employees, excluding the Contractor  (c)  Other Provisions Separate.  
Nothing in this section shall affect any warranties in favor of the City that are otherwise provided 
in or arise out of this contract.  This section is in addition to and shall be construed separately 
from any other indemnification provisions that may be in this contract.  (d)  Survival.  This 
section shall remain in force despite termination of this Contract (whether by expiration of the 
term or otherwise) and termination of the services of the Contractor under this contract.  (e)  
Limitations of the Contractor's Obligation.  If this section is in, or is in connection with, a 
Contract relative to the design, planning, construction, alteration, repair or maintenance of a 
building, structure, highway, road, appurtenance or appliance, including moving, demolition and 
excavating connected therewith, then subsection “a” above shall not require the Contractor to 
indemnify or hold harmless Indemnitees against liability for damages arising out of bodily injury 
to persons or damage to property proximately caused by or resulting from the negligence, in 
whole or in part, of Indemnitees.
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Sec. 11. Miscellaneous 

(a) Choice of Law and Forum. This contract shall be deemed made in Durham County, 
North Carolina. This contract shall be governed by and construed in accordance with the 
law of North Carolina. The exclusive forum and venue for all actions arising out of this 
contract shall be the North Carolina General Court of Justice, in Durham County. Such 
actions shall neither be commenced in nor removed to federal court. This subsection (a) 
shall not apply to subsequent actions to enforce a judgment entered in actions heard 
pursuant to this section. 

(b) Waiver. No action or failure to act by the City shall constitute a waiver of any of its 
rights or remedies that arise out of this contract, nor shall such action or failure to act 
constitute approval of or acquiescence in a breach thereunder, except as may be 
specifically agreed in writing. 

(c) Performance of Government Functions. Nothing contained in this contract shall be 
deemed or construed so as to in any way estop, limit, or impair the City from exercising 
or performing any regulatory, policing, legislative, governmental, or other powers or 
functions. 

(d) Severability. If any provision of this contract shall be unenforceable, the remainder of 
this contract shall be enforceable to the extent permitted by law. 

(e) Assignment. Successors and Assigns. Without the City's written consent, the 
Contractor shall not assign (which includes to delegate) any of its rights (including the 
right to payment) or duties that arise out of this contract. The City Manager may consent 
to an assignment without action by the City Council. Unless the City otherwise agrees in 
writing, the Contractor and all assignees shall be subject to all of the City’s defenses and 
shall be liable for all of the Contractor’s duties that arise out of this contract and all of the 
City’s claims that arise out of this contract. Without granting the Contractor the right to 
assign, it is agreed that the duties of the Contractor that arise out of this contract shall be 
binding upon it and its heirs, personal representatives, successors, and assigns. 

(f) Compliance with Law. In performing all of the Work, the Contractor shall comply 
with all applicable law. 

(g) City Policy. THE CITY OPPOSES DISCRIMINATION ON THE BASIS OF RACE 
AND SEX AND URGES ALL OF ITS CONTRACTORS TO PROVIDE A FAIR 
OPPORTUNITY FOR MINORITIES AND WOMEN TO PARTICIPATE IN THEIR 
WORK FORCE AND AS SUBCONTRACTORS AND VENDORS UNDER CITY 
CONTRACTS. 

(h) SDBE. The Contractor shall comply with all applicable provisions of Chapter 26 of 
the Durham City Code (Equal Business Opportunities Ordinance), as amended from time 
to time. The failure of the Contractor to comply with that chapter shall be a material 
breach of contract which may result in the rescission or termination of this contract 
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and/or other appropriate remedies in accordance with the provisions of that chapter, this 
contract, and State law. The Participation Plan submitted in accordance with that chapter 
is binding on the Contractor. Section 26-10(f) of that chapter provides, in part, “If the 
City Manager determines that the Contractor has failed to comply with the provisions of 
the Contract, the City Manager shall notify the Contractor in writing of the deficiencies. 
The Contractor shall have 14 days, or such time as specified in the Contract, to cure the 
deficiencies or establish that there are no deficiencies.” It is stipulated and agreed that 
those two quoted sentences apply only to the Contractor’s alleged violations of its 
obligations under Chapter 26 and not to the Contractor’s alleged violations of other 
obligations. 

(i) No Third Party Rights Created. This contract is intended for the benefit of the City and 
the Contractor and not any other person. 

(j) Principles of Interpretation and Definitions. In this contract, unless the context 
requires otherwise: (1) The singular includes the plural and the plural the singular. The 
pronouns “it” and “its” include the masculine and feminine. References to statutes or 
regulations include all statutory or regulatory provisions consolidating, amending, or 
replacing the statute or regulation. References to contracts and agreements shall be 
deemed to include all amendments to them. The words “include,” “including,” etc. mean 
include, including, etc. without limitation. (2) References to a “Section” or “section” shall 
mean a section of this contract. (3) “Contract” and “Agreement,” whether or not 
capitalized, refer to this instrument. (4) Titles of sections, paragraphs, and articles are for 
convenience only, and shall not be construed to affect the meaning of this contract. (5) 
“Duties” includes obligations. (6) The word “person” includes natural persons, firms, 
companies, associations, partnerships, trusts, corporations, governmental agencies and 
units, and other legal entities. (7) The word “shall” is mandatory. (8) The word “day” 
means calendar day. 

(k) Modifications. Entire Agreement. A modification of this contract is not valid unless 
signed by both parties and otherwise in accordance with requirements of law. Further, a 
modification is not enforceable against the City unless the City Manager or a deputy or 
assistant City Manager signs it for the City. This contract contains the entire agreement 
between the parties pertaining to the subject matter of this contract. With respect to that 
subject matter, there are no promises, agreements, conditions, inducements, warranties, or 
understandings, written or oral, expressed or implied, between the parties, other than as 
set forth or referenced in this contract. 

(l) City’s Manager’s Authority. To the extent, if any, the City has the power to suspend or 
terminate this contract or the Contractor’s services under this contract, that power may be 
exercised by City Manager or a deputy or assistant City Manager without City Council 
action. 

IN WITNESS WHEREOF, the City and the Contractor have caused this Contract to be executed 
under seal themselves or by their respective duly authorized agents or officers. 
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CITY OF DURHAM
      ATTEST:

______________________________ By:_________________________________

Preaudit Certificate, if necessary:



DOWNTOWN DURHAM, INC.

      ATTEST:

_______________________________ By:____________________________
Secretary      President

(Affix corporate seal.)

ACKNOWLEDGMENT BY DOWNTOWN DURHAM, INC.
State of ____________________________

County of ________________________

I, a notary public in and for the aforesaid county and state, certify that 
_______________________________________________________ personally appeared before me this 
day and stated that he or she is president of Downtown Durham, Inc., a corporation, and that by authority 
duly given and as the act of the corporation, he or she signed the foregoing contract or agreement with the 
City of Durham and the corporate seal was affixed thereto.  This the ______ day of 
___________________, 20______.  

My commission expires:  ________________________________________
________________________ Notary Public



ATTACHMENT A
SCOPE OF SERVICES

Scope of Services
Downtown Durham Inc., in partnership with the City of Durham will be embarking on 
the design and implementation of a downtown pedestrian scale lighting program to focus 
on Main Street in the City Center District.  This program will feature lighting elements 
that will enhance the pedestrian experience and walkability of downtown while adding 
elements of public art and lighting in identified areas.  These lighting elements may 
include, but are not limited to: building lighting that shines down on the sidewalks, 
sculptural lighting along the sidewalks, and additional sidewalk lighting on the street 
light poles.

Much like the signage grant program administered before it, this program is intended to 
enhance the pedestrian experience in downtown in order to promote economic 
development, pedestrian activity and a vibrant downtown core.

Identified locations and designs shall be subject to approval by the City of Durham, in 
accordance with City policy and the procedures for approval and acceptance of public art 
under the City of Durham Public Art Policy.

Power
Based on our understanding from Duke Energy, power for the new lighting program 
would need to be tied into the same meters that are used to run the streetscape lighting 
and paid for by the City of Durham for solutions in the public right of way. For areas that 
need a solution on the downtown buildings, the goal will be to partner with downtown 
property owners, pay for the installation of the chosen lighting solution and have the 
building owner cover the power.

Future Maintenance
DDI proposes a 10% maintenance fund of the total project cost to cover future 
maintenance which would include repairs of damaged fixtures/sculptures, routine bulb 
replacements, routine maintenance and any other issues that may arise from this program. 
($88,000 + $12,588 = $100,588 x 10% = ~$10,000) DDI shall provide annual reports on 

the usage of the Maintenance fund.

Targeted/Proposed Timeline for Project and Payment Schedule
Current DDI funds from Signage Grant Program = $12,588 – Request for 
Qualifications/Proposals for Artist/Designer/Fabricator teams - RFQ sent out in June 
2015
Payment Due to DDI – August 2015 - $22,000 – First Deposit payment to chosen design 
team to go under contract – Artist Team chosen by August 2015
Payment Due to DDI – December 2015 - $22,000 – Second payment to design team once 
design is finalized and approved by Review Committee, City of Durham, Public Art 
Committee



Payment Due to DDI – April 2016 - $22,000 – Third payment due to pay for design team 
for work progress
Payment Due to DDI - August 2016 - $22,000 – Final Payment to DDI for completion of 
Lighting Project

Budget
DDI Management Fee - $8,800
Maintenance Fund - $10,000
Cost to contract with winning bidder or bidders for design, delivery and installation of 
Lighting Elements - $81,788



ATTACHMENT B
DURHAM PUBLIC ART POLICY









ATTACHMENT C
INSURANCE REQUIREMENTS

Insurance Requirements

Contractor agrees to maintain, on a primary basis and at is sole expense, at all times 
during the life of this Contract the following applicable coverage’s and limits.  The 
requirements contained herein, as well as City’s review or acceptance of insurance 
maintained by Contractor is not intended to and shall not in any manner limit or qualify 
the liabilities or obligations assumed by Contractor under this Contract.

Commercial General Liability – Combined single limit of no less than $1,000,000 each 
occurrence and $2,000,000 aggregate. Coverage shall not contain any endorsement(s) 
excluding nor limiting Product/Completed Operations, Contractual Liability or Cross 
Liability.

Automobile Liability – Limits of no less than $1,000,000 Combined Single Limit. 
Coverage shall include liability for Owned, Non-Owned and Hired automobiles. In the 
event Contractor does not own automobiles, Contractor agrees to maintain coverage for 
Hired and Non-Owned Auto Liability, which may be satisfied by way of endorsement to 
the Commercial General Liability policy or separate Auto Liability policy. Automobile 
coverage is only necessary if vehicles are used in the provision of services under this 
Contract and/or are brought on a City of Durham site.

Umbrella or Excess Liability – Contractor may satisfy the minimum liability limits 
required above under an Umbrella or Excess Liability policy. There is no minimum Per 
Occurrence limit of liability under the Umbrella or Excess Liability, however, the Annual 
Aggregate limits shall not be less than the highest ‘Each Occurrence’ limit for required 
policies. Contractor agrees to endorse City of Durham as an ‘Additional Insured’ on the 
Umbrella or Excess Liability, unless the Certificate of Insurance states the Umbrella or 
Excess Liability provides coverage on a ‘Follow-Form’ basis.

Worker’s Compensation & Employers Liability – Contractor agrees to maintain 
Worker’s Compensation Insurance in accordance with North Carolina General Statute 
Chapter 97 and with Employer Liability limits of no less than $1,000,000 each accident, 
each employee and policy limit. This policy must include a Waiver of Subrogation.

Professional Liability- Contractor agrees to maintain Professional Liability Insurance
with limits no less than $1,000,000, covering claims arising out of professional architect, 
engineers and surveyors services performed in connection with this contract.  

Environmental/Pollution- Contractor agrees to maintain Environmental/Pollution 
Liability Insurance with limits no less than $1,000,000 per occurrence and $2,000,000 
aggregate, covering claims arising out of the use or application of chemicals/herbicides as 
well as the negligent release of hazardous materials. Coverage may also be satisfied by 



endorsement to the Commercial General Liability policy with minimum limits of 
$1,000,000/$2,000,000.

Additional Insured – Contractor agrees to endorse the City as an Additional Insured on 
the Commercial General Liability. The Additional Insured shall read ‘City of Durham as 
its interest may appear’.

Certificate of Insurance – Contractor agrees to provide City of Durham a Certificate of 
Insurance evidencing that all coverage’s, limits and endorsements required herein are 
maintained and in full force and effect, and Certificates of Insurance shall provide a 
minimum thirty (30) day endeavor to notify, when available, by Contractor’s insurer. If 
Contractor receives a non-renewal or cancellation notice from an insurance carrier 
affording coverage required herein, or receives notice that coverage no longer complies 
with the insurance requirements herein, Contractor agrees to notify the City within five 
(5) business days with a copy of the non-renewal or cancellation notice, or written 
specifics as to which coverage is no longer in compliance. The Certificate Holder address 
should read:

City of Durham
Attn: Office of Economic and Workforce Development
101 City Hall Plaza
Durham, NC 27701

All insurance companies must be authorized to do business in North Carolina and be 
acceptable to the City of Durham’s Risk Manager.


